WHEN TERMINATION IS THE ONLY OPTION
What to say and what not to say.
Who’s looking over your shoulder? (A Union, a lawyer, the EEOC)

THE QUESTIONS WE MUST ASK OURSELVES

Was the employee made aware of the rule for which we are firing??
Did the employee know the rules?
Did the employee know our expectations as to what they were supposed to do?
Did the employee have the proper training?

THINGS THAT ARE OBVIOUS OR ARE THEY REALLY?
Complete WRITTEN Documentation (Warnings) SIGNED by employee
(Verbal warnings “given to the best of your memory don’t count.)
(Employee certainly does not remember any of them at any time)
Are reasons clear for each documented warning?
(Review your own policies so there are no surprises)
Was there evidence of progressive discipline (3 steps and then fired)
Were we consistent in our warnings? How? 

THE CRITERIA  OF “JUST CAUSE” TO TERMINATE THE EMPLOYEE
Did you give fair warning or what this a “sneak attack” without warning?
Should the employee “know better” than to do what he or she did?
Did the infraction (what the employee actually did) hurt the business
Did the action hurt a fellow employee?
Did the company investigate or was this a “Shot Gun” decision?
(A good measure here “Did a manager actually see what happened?)
Did the employee in each warning actually do what we say he or she did?
Did we apply without discrimination? (Nobody else did it without punishment.)
Does the level of punishment fit the crime?
How long has the employee worked for us?
What is his or her previous record with the company (past warnings)?

MAKING OUR DECISION / INVESTIGATING THE ISSUES
Incompetence, Negligence, Insubordination, Carelessness
Did you train the employee to do the job?
Was there a pattern of bad performance or behavior?
Was there damage to the workplace or other’s property
Was there an adverse impact on the company’s reputation?
Are there any actions where we can terminate immediately?
(Employee handbook usually lists assault, carrying a firearm on company property unless a law officer, gambling, stealing from  the company or fellow employees. Possession or Selling Controlled substances )


 
The Actual Interview 
Read over the file the night before
The actual termination meeting is only 10 minutes long 
See Joe’s termination in this email also attached to this email



THE AFTER SHOCKS (The impact of the termination on the rest of the workplace)
Get out from behind you desk and go out on the floor.
Don’t be part of the rumor mill.
If questioned explain that is confidential.
Keep the number of employees that know the”whole story” down to a minimum

 NOW LET”S GET VERY SPECIFIC ABOUT THE EMPLOYEE WHO USES YOU AS A REFERENCE (NOT WANTING TO SHOW A GAP WORK HISTORY) AND YOU GET THE CALL  “WE”RE CHECKING REFERENCES ON JOE”

This is a very dangerous area. Two issues to think about on a reference

Remember any statement – oral or written – is defined as “publication “and is subject to a lawsuit by your  former employee. 

Another criteria is “Did the statement about the former employee do harm?’

This happened to me in Boston years ago we were staffing a race track dining room with table servers. We were a new catering company and we wanted the experienced table servers from previous seasons to return.. One person was not hired back because one of the people we had hired in a management position who knew her from previous years said she was “no good and a trouble maker.’ We should have ignored this but we didn’t and we ended up being sued. Only way to get out of it was give her a  job and back wages she had lost for the weeks she did not get to work. 
Remember  Don’t listen to what other employees say about a person – Investigate yourself. 

Some preventative issues

Don’t let managers give references.
When giving a  reference keep accurate records of what is said and be able to document it. 
(You are not allowed to record a phone call so don’t go there.)
If  managers must give a reference train them.
Watch those phone calls. You don’t know who is calling? Phone ID”s are faked
When you receive a request for a reference say “Thanks for your request. I will need to get that information for you. May I have your number to return your call?”
Then you have time to pull the data. 
You never respond to an email or text. You have no idea where it is going!
Why so careful? It could a lawyer’s paralegal calling to attempt to build a case for unjust  termination? Same when an individual calls claiming to be a lawyer. Again take down the number and call them back. These tactics are  traps to gain verbal evidence from YOU! 
When you call back it helps to write down what you are going to say. 

HOW ABOUT JUST THIS

Caller We’d like a reference of Joe. He said he was a truck driver?

You VERIFY POSITION  Joe worked here as a truck driver.

What was his wage?

You VERIFY “He was paid at our scale for drivers. (No numbers)

Then close the call by saying “Joe was an employee in good standing from March 31, 2011 until April 5, 2020. SAY NO MORE and end the call. What happened on April 5, 2020, you fired him for stealing BUT YOU DON’T SAY THAT.  You could be sued. 

Now that I’ve scared you I want you in your first month of employment to find out how you new employer handles references. Until you find out this information don’t talk about any employee to anyone outside the company unless you are with a company lawyer of human resource officer. You may at some point in your career have to testify in a hearing (EEOC, Unemployment, Union arbitration) Then you will tell the truth. Aside from that do not talk about employees to anyone. 

Another story – Years ago a manager in a place I worked fired an employee. The manager did what was done correctly but then discussed down at the bar that night with friends. The bartender overheard the entire conversation, figured out who they were talking about (it’s a small world) and told the person what was said. It ended up in court. 

So are careful what we say at all times and as I have said in  class
“Those who gossip to you will also gossip of you!”








